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IN THE 


United States Court of Appeals 

Fob the Distbict of Columbia Cibcuit. 


No. 10,402. 


W. BRUCE MACNAMEE, Appellant, 

v. 

ELIZABETH Q. MACNAMEE, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT, W. BRUCE MACNAMEE. 


JURISDICTIONAL STATEMENT. 

Jurisdiction is founded upon Title 28 U. S. Ct., Sections 
1291, 1292 and 1293; see also Lesh v. Lesh, 21 App. D. C. 
475, and Lynham v. Eufty, 44 App. D. C. 589, holding Order 
for Maintenance Pendente Lite to be a “final order” and 
appealable. 


SUMMARY OF ARGUMENT. 

A wife, who, in a previous unsuccessful suit for divorce 
against her husband on the ground of cruelty, testifies un¬ 
der oath that she forced a separation between the parties 
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under circumstances amounting to the matrimonial offense 
of constructive desertion by her of her husband, is not en¬ 
titled to maintain, subsequently, a suit against him for 
maintenance pendente lite or permanent. 

STATEMENT OF THE CASE. 

Appellant, the wife, and appellee, the husband, were mar¬ 
ried on September 14,1940, in Arlington County, Virginia, 
and lived together until August, 1947, under the same roof, 
when appellee demanded that appellant leave the premises. 
(App. p. 22.) On August 22,1947, she admittedly wrote him 
that “I will remind you that Wednesday, August 27, at 
6 P. M. is the deadline” (App. p. 8) and on August 22,1947, 
the same day, he replied, in a letter which she admits she 
received on August 25, 1947, to the effect that he was not 
guilty of any conduct which justified her putting him out 
and stating: “ * * * if you change your mind, and are 
willing to become reconciled, and resume our marital rela¬ 
tions, I am perfectly willing to let bygones be bygones and 
forget the past.” (App. p. 8.) She admittedly made no 
reply to this last offer of a reconciliation, but on August 
27, 1949, filed suit, being Civil Action No. 3466-47, against 
him in the District Court, for a limited divorce on the 
ground of cruelty (App. p. 22); he filed an answer on Au¬ 
gust 30, 1947, denying the cruelty and setting up the facts 
substantially as above set forth (App. p. 23); that case 
came on for hearing before Judge Letts of the District 
Court in December, 1948, and during the course of her 
deposition taken previous to the trial she testified in her 
own behalf, in response to questions by appellant’s (defen¬ 
dant’s) attorney, as follows (App. pp. 11-12): 

“Q. When you told him you wanted to be separated 
from him, and yon wanted him to sign this agreement, 
and wanted him to pay you $150.00 a month, what did 
he reply?” 

“A. He would not discuss it.” 

“Q. What did he say?” 
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“A. He said no, and there was no further discus¬ 
sion.” 

“Q. Did you set a time limit on his getting out of 
the house?” 

“A. I gave him a first warning, and I warned him 
three more times that week, emphasizing the fact that 
I meant it * * 

“Q. Didn’t you tell him that if he did not get out 
of the house by 6 o’clock P. M. on Wednesday August 
27, you would throw his stuff out in the street, or on 
the porch, or something of that sort?” 

“A. I would have his stuff packed on the porch. 
That was the fourth warning.” 

Again, at the trial itself, she testified (App. p. 12): 

“Q. When did you first tell him he had to get out or 
if he didn’t you would set his things out, or did you 
tell him that?” 

“A. When he returned from Canada I told him that 
I wanted a separation, I would find a place to live, I 
would find an apartment for him and I would move 
him into it, if he would agree to give me $150.00 a 
month on which to live. It was a small amount, but 
I would have taken it gladly to have avoided this court 
scene and the lawyers. That was when he first re¬ 
turned from Canada. And I told him twice more the 
same week.” 

“Q. What was the date? Can you recall specifi¬ 
cally?” 

“A. It was around the first week or so of August, 
perhaps the second week of August.” 

“Q. Didn’t he tell you he didn’t think he had done 
anything which would warrant your asking for a sep¬ 
aration and therefore he wouldn’t accede to your re¬ 
quest?” 

“A. He didn’t discuss it at all. He would not dis¬ 
cuss it. I wanted to talk about it.” 

“Q. Didn’t he write you a letter and tell you he 
didn’t think he had done anything?” 

“ A. That was after we had—the divorce papers had 
been served.” 

and it may be noted, in passing, that neither in her com¬ 
plaint (App. p. 22), nor in the above quoted testimony, 
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both before and at the trial, does appellee make any sug¬ 
gestions that the separation of the parties was a voluntary 
one. 

Upon the conclusion of the trial, Judge Letts, on Decem¬ 
ber 15, 1948 (App. p. 27), entered a judgment in favor of 
appellant on the merits, containing findings of fact and con¬ 
clusions of law, dismissing her complaint and denying the 
prayers thereof including that for permanent alimony. 

Thereafter, appellee, on March 24,1949, filed the present 
suit for separate maintenance with due motion for mainte¬ 
nance pendente lite (App. p. 2); on March 30, 1949, ap¬ 
pellant filed his sworn answer to her complaint, his points 
and authorities in opposition to her motion for temporary 
maintenance, and a motion for summary judgment, setting 
forth the facts substantially as above described and charg¬ 
ing her with desertion and as estopped, under the facts, 
from any claim to support from him. (App. pp. 3-6.) 

On April 9,1949, appellant filed and served a request for 
certain admissions (App. p. 7) and on April 26, appellee 
filed her answers thereto and in paragraph 3 of said answer 
avers that her husband “did discuss a separation and 
agreed that a separation between the parties was desirable 
to him.” (App. p. 10.) 

Appellant on April 26,1949, filed his affidavit in support 
of his motion for summary judgment (App. p. 10) and 
quoted therein at length from appellee’s previous testi¬ 
mony as above set forth; and on April 26, 1949, appellee 
filed her affidavit (App. p. 13) setting forth among other 
things, that on August 12, 1947, appellant had agreed to a 
separation and quoting from his testimony on cross-exam¬ 
ination at the trial of the divorce case (App. pp. 17-18), 
that on August 12,1947, he told her he “thought (a separa¬ 
tion) was a good idea” and further as follows: 

“Q. You said you thought that yourself?” 

“A. Yes.” 

“Q. And that was on the 12th of August, is that 
right?” 
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“A. Yes.” 

“Q. You, yourself, wanted to separate didn’t you!” 

“A. Yes, I did.” 

Appellant, in his affidavit (App. p. 10), in answer to and 
in explanation of the above testimony averred in part as 
follows: 

“When defendant returned from his vacation in the 
early part of August, 1947, plaintiff put such pressure upon 
him to agree to a separation that he did, on or about Au¬ 
gust 12,1947, in a moment of anger, hurt pride and humilia¬ 
tion, and in order to bring her to her senses, say to her: 
‘ If she were going to continue to harrass him and make his 
life a Hell on Earth he thought a temporary separation 
would be a good idea’;” and he further averred as more 
fully set forth in said affidavit that he many times after 
August 12, 1947 protested the proposed separation, finally 
writing her the letter suggesting a reconciliation (App. p. 
8) which she admittedly received on August 25, 1947, two 
full days before the date she had set as the “deadline,” and 
to which she admittedly made no reply; that he actually 
moved out on August 27,1947. 

The matter came on for hearing before Judge Holtzoff 
on June 30,1949, who, after overruling appellant’s motion 
for summary judgment, dictated to the Court reporter an 
oral Opinion (App. p. 20), and on July 5, 1949, signed the 
Order (App. p. 29) denying the motion for summary judg¬ 
ment and awarding maintenance pendente lite. 

STATEMENT OF POINTS. 

1. A husband, whose wife has forced a separation of the 
parties, without just grounds therefor, is under no legal 
obligation to solicit her return and if she continuously per¬ 
sists therein for two years the husband is entitled to a 
divorce on the ground of desertion. 

(Hitchcock v. Hitchcock , 15 App. D. C. 81) 

(Underwood v. Underwood, 50 App. D. C. 323) 
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2. A wife who has left or forced a separation from her 
husband without just cause is not entitled to separate 
maintenance. 

(Lasier v. Lasier, 47 App. D. C. 80) 

(Matlock v. Matlock, 86 Oregon 78) 

3. A wife who has been guilty of the matrimonial offense 
of constructive desertion forfeits her right to support from 
her husband. 

(Towson v. Towson, 49 App. D. C. 45) 

(30 Corpus Juris § 862, p. 1072 et seq. and cases 
cited) 

(19 Corpus Juris § 439, p. 176 et seq. and cases cited) 
(Howard v. Howard, 72 App. D. C. 145) 

{Brown v. Brown, 122 Fed. (2) 219) 

ARGUMENT. 

The question posed for decision under the facts of this 
case is a simple one, namely, whether a wife, who has, in 
a prior divorce suit between the same parties, tried only 
three months before her suit for maintenance is filed, and 
decided adversely to her by the Court, and in which she 
testifies under oath to facts amounting to a constructive 
desertion by her of her husband, is entitled to any support 
from her husband. 

It is important to distinguish the situation, as presented 
under the facts of this case, from the ordinary maintenance 
suit wherein the facts on the merits as to the cause of 
separation have not yet been determined. Here all the 
facts as to the circumstance under which the parties sep¬ 
arated are presently before the Court and a trial on the 
merits of the maintenance case will not, presumably, throw 
any further light on the situation. 

For this reason it has been deemed necessary and advis¬ 
able in the Statement of the Case to set out the facts with 
a greater degree of particularity than is usual; on the other 
hand, because the law of the case is apparently well settled, 
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it is not deemed necessary to indulge in any prolonged 
quotation from, or analysis of, the applicable authorities 
quoted under the Points. 

The trial Judge, in his opinion, held in substance, as a 
reading thereof will disclose, that no matter what matri¬ 
monial offense a wife may be guilty of, she has a right to 
return to her husband at any time, and if he refuses to 
take her back (as he does in this case) then she is entitled 
to be supported by him, until and unless he divorces her. 

This, it is submitted, is a shocking doctrine and does 
violence to the well established doctrines of justice and 
morality as enunciated by our Courts so many times in 
the past. It puts the husband completely at the mercy of 
the wife, who may repeat the offense as many times as it 
may serve her purpose, holding the threat over her hus¬ 
band for life, and then, at any time her whim suggests, per¬ 
mit her to say to him “You must take me hack or I will 
institute a maintenance suit against you.” 

Appellant maintains that this cannot, and should not, he 
the law, particularly in a case like the present where all 
the facts surrounding the separation are established by the 
wife’s own sworn testimony. How can it be said that this 
wife, in the light of the facts, comes into this Court with 
clean hands? There is not a scintilla of evidence that she 
would be willing to return to her husband, even if he were 
willing to take her back. 

Why, in justice, should she be allowed, with the full ap¬ 
probation of this Court, to force her husband to leave un¬ 
der repeated threats to set out his belongings on the porch; 
to file a suit for divorce against him, charging cruelty, and 
to put him to the expense and humiliation of a trial, in 
which he is completely exonerated of any wrongdoing, and 
then to calmly announce to him that unless he will supinely 
accede to taking her back, force him to support her for 
life or until such time as the separation may mature into 
grounds for divorce for desertion or voluntary separation. 

Suppose a man who has been deserted by his wife, either 
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through religious scruples or otherwise, does not see fit 
to institute a suit for divorce against her. Is he to be 
thereby saddled with her support for the rest of his life! 
Appellant sincerely and strongly maintains that this is not 
the law, or if it is, then that law should be changed to a 
more enlightened one. 

So-called considerations of public policy respecting the 
possibility of the wife’s becoming a public charge, et cetera, 
it seems to him, must, perforce, give way before the heinous 
injustice resulting to the individual in a case like the pres¬ 
ent, and a reading of the authorities cited herein under 
the Points hereinbefore set forth, leads to the same con¬ 
clusion. 

From the foregoing considerations, appellant believes the 
trial Court erred in ruling that appellant, must indicate an 
affirmative willingness to take his wife back and provide a 
home for her, or in the absence of such willingness, that he 
is liable for her support in a suit for separate maintenance. 

CONCLUSION. 

For the foregoing reasons, it is respectfully submitted 
that the Court below erred in dismissing appellant’s motion 
for summary judgment and awarding appellee maintenance 
pendente lite. 


Bespectfully submitted, 


Hxjbebt Gr. King, 

Attorney for Appellant. 
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1 Filed Mar 24 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action, File No. 1204-49 
Elizabeth Quigley Macnamee, Plaintiff, 


v. 

Wallace Bruce Macnamee, Defendant. 

Plaintiff’s address is 3415 34th Street, N.W., Washington, 
D. C. 

Complaint for Separate Maintenance. 

1. Plaintiff is a resident of the District of Columbia. 

2. Plaintiff and defendant were married in Arlington 
County, Virginia, on September 14, 1940. 

3. The parties have lived apart since August 27, 1947. 
Prior to said date the parties lived in the home of plain¬ 
tiff’s parents, but on or about January 1, 1943, defendant 
withdrew from normal matrimonial relations with plaintiff 
and thereafter in must respect he lived a separate life. 

4. Commencing with, and including, the month of Decem¬ 
ber, 1948, defendant has failed and refused to contribute 
anything whatsoever towards the maintenance of plaintiff 
although he has been well able so to do. 

5. Plaintiff is unemployed and has no income from any 
source. Defendant is employed by the National Federation 
of American Shipping and is paid a salary of $11,000 a 
year. 

Wherefore, plaintiff demands judgment for separate 
maintenance, and all temporary and permanent relief to 
which she may be entitled, including counsel fees. 

Jean M. Boardman, 

Southern Building, 
Washington, D. C., 

Attorney for Plaintiff. 
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Upon my oath I state that the above complaint is true. 

Elizabeth Q. Macnamee, 
Plaintiff. 

Subscribed and Sworn To before me in the District of 
Columbia this 22nd day of March, 1949. 

A. Loraine Hamm, 

Notary Public, D. C. 

• •••••••«* 

2 Notice of Motion for Maintenance Pendente Lite. 

The defendant, Wallace Bruce Macnamee, will please 
take notice that at such time as may he set by the Motions 
Clerk of the said Court, the plaintiff will move the Court 
to award to her maintenance during the pendency of this 
action; and the defendant is warned that if he desires to 
oppose said motion he is required to file written opposi¬ 
tion thereto and serve a copy thereof upon the undersigned 
attorney for plaintiff within five days after the service of 
a copy of this notice upon him, otherwise the matter may 
be submitted to the Court without further notice to him. 

Jean M. Boardman, 

Southern Building, 
Washington, D. C., 

Attorney for Plaintiff. 

• ••#•••••• 

3 Filed Mar 30 1949 

Answer of Defendant. 

First Defense 

1. Defendant admits the allegations of paragraphs num¬ 
bered 1, 2, and 4, of the Complaint. 

2. He admits the allegations of paragraph numbered 3, 
of the Complaint, to the effect that the parties have lived 
separate and apart since August 27, 1947, and that they 
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formerly resided with plaintiff’s parents; he denies the 
remaining allegations of said paragraph. 

3. He admits the allegations of paragraph 5, save and 
except that he denies he is paid a salary of $11,000.00, a 
year; he avers that his “take home” pay, after deducting 
withholding tax, etcetera, amounts only to the sum of 
$9,714.06, per year. 

Second Defense 

Plaintiff, Elizabeth Q. Macnamee, without any just cause, 
provocation or excuse, on, to wit, the 27th day of August, 
1947, wilfully deserted and abandoned this defendant, by 
reason of which said matrimonial offense she is precluded 
from maintaining this attempted cause of action for main¬ 
tenance or support. 

Thibd Defense 

Plaintiff, Elizabeth Q. Macnamee, in Civil Action No. 
3466-47, filed in this Court on August 27, 1947, and tried 
on the merits before Judge Letts during the early part of 
December, 1948, sought in her Complaint against this de¬ 
fendant, a limited divorce with alimony, pendente 
4 lite and permanently, from this defendant on the 
ground of cruelty, and, during the course of her tes¬ 
timony under oath at the trial on the merits, admitted that, 
under threat of locking him out and of physically setting 
his belongings out on the porch, she forced this defendant 
to leave and vacate the home of her parents where the par¬ 
ties were then residing, over and in spite of his protests 
verbal and in writing, and this she attempted to justify 
because of his said alleged cruelty; after trial on merits, 
on December 15,1948, judgment was entered by this Court, 
containing a finding of fact that defendant was not guilty 
of any act of cruelty toward plaintiff, denying the prayers 
of the Complaint as to limited divorce and alimony and 
dismissing the suit. 

Defendant avers, by reason of the foregoing, that the 
aforesaid judgment of this Court dated December 15, 1948, 
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is res judicata insofar as the present action is concerned 
and that the plaintiff, having as aforesaid, admitted the 
matrimonial offense of desertion of the defendant, is now 
estopped to claim support or maintenance from this de¬ 
fendant. 

W. Bruce Macnamee. 

Hubert Gr. King, 

Attorney for Defendant, 

Investment Building, 

Washington 5, D. C. 


District op Columbia, $s: 

W. Bruce Macnamee, being first duly sworn on oath de¬ 
poses and says: That he has read the foregoing Answer 
by him subscribed and knows the contents thereof; that the 
matters and things therein stated as upon his personal 
knowledge are true and those stated as upon information, 
and belief he verily believes to be true. 

W. Bruce Macnamee. 


Subscribed and sworn to before me this 29th day of 
March, 1949. 


Helen B. Welch, 
Notary Public, D. C. 


* • 


**••••# 
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Filed Mar 30 1949 


Defendant’s Points and Authorities in Opposition to Plain¬ 
tiff’s Motion for Maintenance Pendente Lite. 

Defendant relys upon the following points and authori¬ 
ties in opposing plaintiff’s Motion for Maintenance pen¬ 
dente lite: 


See: 

The points raised in Defenses 2 and 3 of the Answer. 
30 Corpus Juris, Secs. 31 through 33, pp. 518, 519. 
Towson v. Towson, 49 App. D. C. 45 
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Cissell v. Cissell, 61 App. D. C. 271 
Marcum v. Marcum, 61 App. D. C. 332 
Lesh v. Lesh, 21 App. D. C. 475 
Howard v. Howard, 72 App. D. C. 145 

See also: 

30 Corpus Juris, Sec. 862, p. 1072, and cases cited. 

19 Corpus Juris, Sec. 439, p. 176, and cases cited. 

Respectfully submitted, 

Hubert Gr. King, 

Attorney for Defendant . 

6 • Filed Mar 30 1949 

Motion of Defendant for Summary Judgment Combined 

With Notice. 

Jean M. Boardman, Esquire 
Southern Building 
Washington, D. C. 

Attorney for Plaintiff 

Sir: 

Please take notice that upon the Complaint and Answer 
filed herein, the undersigned will move this Court on the 
11th day of April, 1949, at 10:00 o’clock A. M., or as soon 
thereafter as counsel can be heard, for an order giving 
Summary Judgment to the defendant, pursuant to Rule 56 
of the Federal Rules of Civil Procedure, because the plead¬ 
ings show there is no genuine issue as to any material fact 
and that the defendant is entitled to a judgment as a mat¬ 
ter of law, or for such other and further relief as the Court 
may deem just, with costs. 

Hubert G. King, 

Attorney for Defendant, 
Investment Building, 
Washington, D. C. 
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7 Filed Apr 9 1949 

Request for Admissions Under Rule No. 36. 

Defendant, W. Bruce Macnamee, requests plaintiff, Eliz¬ 
abeth Q. Macnamee, to make the following admissions for 
the purpose of this action only and subject to all pertinent 
objections as to admissibility which may be interposed at 
the trial: 

1. That during the first or second week of August, 1947, 
plaintiff verbally informed defendant that she wanted a 
separation and that she would find him a place to live and 
move him into it if he would agree to pay her $150.00 per 
month for her support. 

2. That plaintiff further demanded that defendant sign 
a separation agreement on or before August 27, 1947, and 
warned him three or four times that should he fail or re¬ 
fuse so to do, he must quit and vacate plaintiff’s parents’ 
home or she would lock him out and set his belongings out 
on the porch. 

3. That defendant refused to discuss a separation. 

4. That the letter dated August 22, 1947, copy of which 
is hereto attached marked Exhibit “A” is genuine; and 
that the letter dated August 22,1947, copy of which is here¬ 
to attached marked Exhibit “B” is genuine. 

5. That plaintiff, since August 27, 1947, has refused and 
still refuses to live with defendant as husband and wife. 

Hubebt G. King, 

Attorney for Defendant, 
Investment Building, 
Washington 5, D. C. 
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8 Exhibit A. 

August 22, 1947. 

Bruce, I am staying with friends. 

I will remind you that Wednesday, Aug. 27, at 6 P. M. 
is the deadline. 

Elizabeth Q. M. 


9 Exhibit B. 

August 22, 1947 

Mrs. Elizabeth Z. Macnamee 
3415 - 34th Street, N. W. 

Washington, D. C. 

Bear Elizabeth: 

As you know, for the past ten days you have been insist¬ 
ing that I sign certain documents which you have repre¬ 
sented to me are in the nature of a separation agreement 
and have stated to me on a number of occasions that these 
said documents provide, among other things, that I pay 
to you for your maintenance and support the sum of $150.00 
per month. You have further stated to me most insistently 
that unless I do sign these documents I must vacate and 
quit the home of your parents on or before Wednesday, Au¬ 
gust 27,1947, and that if I do not do so you will lock me out 
and set my belongings out on the porch. 

Inasmuch as you have never charged me with, nor have I 
been guilty of, any conduct which would warrant your tak¬ 
ing this action, and inasmuch as you know I have been a 
good and faithful husband to you and have provided for 
your support in a manner consistent with my means since 
the day we were married, I feel that you are most ill-ad¬ 
vised to take this action, and I want you to distinctly under¬ 
stand that if I leave the premises it is against my will and 
consent and because I do not wish the embarrassment of 
having my belongings set out on the street, nor do I wish 
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to make an unpleasant scene which would involve Mr. and 
Mrs. Quigley, your parents. 

If you persist in this conduct and force me to leave I tell 
you now, with all the earnestness at my command, that I 
shall take whatever action which, to me, may seem best 
suited to protect my rights, either by way of divorce, or 
otherwise. 

Having said this much, I may as well tell you that if you 
change your mind, and are willing to become reconciled, and 
resume our marital relations, I am perfectly willing to let 
bygones be bygones and forget the past. 

Sincerely, 

W. Bruce Macnamee 

. .. 

10 Filed Apr 26 1949 

Ans wers to Request for Admissions Under Rule No. 36. 

The plaintiff, Elizabeth Q. Macnamee, for answers to the 
requests of defendant for admissions under Rule No. 36, 
states as follows: 

1. Admitted. 

2. Not admitted in the form stated. Plaintiff did not 
warn defendant that she would lock him out and set his 
belongings out on the porch unless he signed a separation 
agreement on or before August 27,1947. She did warn hi m 
that unless he vacated the premises not later than the date 
mentioned she would lock him out and set his belongings 
out on the porch. The warning was made by plaintiff only 
after defendant had agreed that a separation was advisable 
and had agreed to move from the home of plaintiff’s par¬ 
ents but had not done so. 

3. Denied. To the contrary, defendant did discuss a sep¬ 
aration and agreed that a separation between the parties 
was desirable to him. 

4. Admitted. 
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5. Denied. Since August 27, 1947, defendant has never 
requested plaintiff to live with him as husband and wife. 

Jean M. Boardman 
Shoreham Building 
Attorney for Plaintiff 

Upon oath I state that the above answers are true. 

Elizabeth Q. Macnamee 
Plaintiff. 

Subscribed and sworn to before me in the District of 
Columbia this 14th day of April, 1949. 

Genevieve M. Foreman 
Notary Public, District of 
Columbia. 

My commission expires 9-1-52. 

11 Filed Apr 26 1949 

Affidavit of Defendant W. Bruce Macnamee in Support of 
Motion for Summary Judgment. 

District op Columbia, ss: 

W. Bruce Macnamee, being first duly sworn, on oath de¬ 
poses and says: That he is defendant in the above-entitled 
cause wherein his wife, Elizabeth Q. Macnamee, as plaintiff, 
is seeking Maintenance; that said plaintiff for some weeks 
before she forced the separation of the parties hereto, had 
been continually harassing and importuning defendant to 
quit and vacate her parents’ home, and to sign an agree¬ 
ment to pay her $150.00 per month for her support, which 
defendant consistently refused to do; that when defendant 
returned from his vacation in the early part of August, 
1947, plaintiff put such pressure upon him to agree to a 
separation that he did, on or about August 12, 1947, in a 
moment of anger, hurt pride and humiliation, and in order 
to try to bring her to her senses, say to her: “If she were 
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going to continue to harass him and make his life a Hell 
on Earth he thought a temporary separation would be a 
good idea,” and defendant freely admits that, at that mo¬ 
ment, namely on or about August 12, 1947, because of his 
exasperation at her unjust and humiliating accusations and 
wheedling requests for money, he wanted a separation, and 
he freely and honestly so testified during the trial of 
12 the divorce case; he avers however that no matter 
what his feelings, he would never have brought the 
matter up unless she first had done so, and defendant fur¬ 
ther avers that as early as August 14, 1947, he told plain¬ 
tiff that he would not agree to a separation, and it was he 
who protested her leaving him as she admits in her affidavit 
and as the record, including her testimony clearly shows; 
before plaintiff left the house and after he had cooled down 
and gotten over his first anger, defendant many times pro¬ 
tested to plaintiff against her forcing him to quit their 
quarters, finally, on August 22,1947, in perfect good faith, 
writing the letter of protest and offering reconciliation, 
which she admits in her testimony she received on August 
25, 1947, and which she further admits she failed to reply 
to or to contact defendant about in any manner, shape or 
form with a view to reconciliation or otherwise; the best 
evidence as to who it was who forced the separation of the 
parties is contained in plaintiff’s deposition, filed in the 
divorce case, Civil Action No. 3466-47, on September 25, 
1947, wherein plaintiff testified as follows in response to 
questions by defendant’s attorney: 

“Q. When you told him that you wanted to be separated 
from him, and you wanted him to sign this agreement, and 
wanted him to pay you $150 a month, what did he reply? 
A. He would not discuss it. 

Q. What did he say? A. He said No, and there was no 
further discussion. 

Q. Didn’t he tell you that he did not consider he had done 
anything to warrant your taking that action? A. No. 

Q. Who was present when you had this discussion with 
him? A. No one. 
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Q. Did you set a time limit on his getting out of 

13 the house? A. I gave him a first warning, and I 
warned him three more times that week, emphasizing 

the fact that I meant it. 

Q. Didn’t you tell him that if he did not get out of the 
house by 6 o’clock P. M. on Wednesday, August 27, you 
would throw his stuff out in the street, or on the porch, or 
something of that sort? A. I would have his stuff packed 
on the porch. That was the fourth warning. 

Q. Did you receive a letter from him on or about August 
25,1947? A. Yes. 

Q. This is the return receipt which you signed? A. Yes.” 
and further in her testimony before Judge Letts in this 
divorce case where she testified in defendant’s presence in 
response to questions by defendant’s attorney as follows: 

“Q. When did you first tell him he had to get out or if 
he didn’t you would set his things out, or did you tell him 
that? A. When he returned from Canada I told him that I 
wanted a separation, I would find him a place to live, I 
would find an apartment for him and I would move him 
into it, if he would agree to give me $150 a month on which 
to live. It was a small amount, but I would have taken it 
gladly to have avoided this court scene and the lawyers. 
That was when he first returned from Canada. And I told 
him twice more in that same week. 

Q. What was the date? Can you recall specifically? A. 
It was around the first week or so of August, perhaps the 
second week of August. 

Q. Didn’t he tell you that he didn’t think he had 

14 done anything which would warrant you asking for 
a separation and therefore he wouldn’t accede to 

your request? A. He didn’t discuss it at alL He would not 
discuss it. I wanted to talk about it. 

Q. Didn’t he write you a letter and tell you he didn’t 
think he had done anything? A. That was after we had— 
the divorce papers had been served.”; 
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and defendant avers that a disinterested reading of the rec¬ 
ord, leads inescapably to the obvions conclusion that plain¬ 
tiffs conduct toward defendant, amounts, in law, to deser¬ 
tion, and conclusively demonstrates that it was plaintiff 
who forced defendant to leave, thus bringing about the sep¬ 
aration of the parties. 

W. Brtjce Macnamee 


Subscribed and sworn to before me this 25th day of April, 
1949. 


Helen B. Welch 
Notary Public, D . C. 


15 Filed Apr 26 1949 

Affidavit of Plaintiff. 

I, Elizabeth Q. Macnamee, upon my oath state: 

That the allegation of defendant, made in the second 
defense of his answer herein to the effect that I deserted 
him on August 27,1947, is untrue. Long before August 27, 
1947, defendant had discontinued living with me in the 
normal relation of husband and wife, although he continued 
to live in the home of my parents where I was living. In 
the early part of August, 1947, the defendant went on a 
vacation to Canada but refused to take me with him. When 
he returned from this vacation on August 12, 1947, I told 
him that I was not willing to continue living in the manner 
in which we had been living and that I wanted a separation. 
Defendant stated that he likewise wanted a separation and 
he agreed to move from the home of my parents where 
we were both living at the time. I asked him to enter into 
a written agreement to pay me the sum of $150.00 a month 
for my maintenance, which he refused to do. At no time, 
however, did he object to a separation, and according to 
his own statement he made preparations to leave, but by 
reason of the length of time he was taking before leaving 
my parents* home, I left the premises temporarily on Au- 
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gust 22,1947, and warned the defendant that unless he had 
moved therefrom not later than August 27, 1947, I would 
lock him out and put his things on the porch. Defendant 
did move from my parents’ home on August 27, 1947. 

On August 27, 1947,1 commenced in this Court, as Civil 
Action No. 3466—47, an action against the defendant 
16 for divorce from bed and board on the ground of 
cruelty. In that action I did not demand alternative 
relief in the form of separate maintenance because prior to 
the commencement of said action defendant had not failed 
or refused to contribute towards my maintenance. 

On December 13,1948, at which time the aforesaid divorce 
action was on trial in this Court, the defendant testified 
under oath concerning the nature of our separation which 
he now claims constituted desertion of him by me. Annexed 
hereto as Exhibit “A” and made a part hereof is a true 
copy of the official stenographic report of defendant’s tes¬ 
timony relating to the manner of our separation. I was 
personally present at the time defendant gave said testi¬ 
mony and the questions and answers as reported are cor¬ 
rect. 

At the conclusion of said trial the Court held that I had 
failed to establish that the defendant had been guilty of 
cruelty towards me, sufficient to entitle me to a divorce 
from bed and board on the ground of cruelty, and on De¬ 
cember 15, 1948, judgment was entered accordingly. 

The decision and judgment of the Court in the aforesaid 
action did not in any manner constitute an adjudication 
that I had deserted defendant or had done anything to re¬ 
lease defendant from his legal duty to support me. To 
the contrary, Judge F. Dickinson Letts, before whom the 
case was tried, in his oral opinion delivered at the conclu¬ 
sion of the trial expressly stated that the defendant still 
owes to me the same measure of duty which he did before 
the suit was instituted and as he did from the inception of 
our married life. A true copy of the official stenographic 
report of the oral opinion delivered by Judge Letts at the 
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conclusion of the trial is annexed hereto as Exhibit “B” 
and made a part hereof. 

As heretofore stated, the defendant had not failed or re¬ 
fused to support me prior to the time I commenced my 
aforesaid action for divorce from bed and board on the 
ground of cruelty on August 27, 1947. During the pen¬ 
dency of said action he paid to me alimony pendente lite 
in the sum of $150.00 a month under the order of the Court. 

Since, however, my aforesaid action was dismissed 
17 on December 15, 1948, the defendant has failed and 
refused to contribute anything whatsoever towards 
my support. 

The letter written to me by defendant on August 22,1947, 
in which he expressed a willingness to become reconciled 
was not written by the defendant in good faith, as is shown 
by his own testimony contained in Exhibit “A” annexed 
hereto. 

Since August 22,1947 defendant has never requested me 
to live with him in any home provided by him and he has 
never requested me to live with him under any circum¬ 
stances. Since said date, defendant has never had and he 
does not now have any desire to live with me. 

As stated in my complaint herein, I am unemployed and 
I have no income. 

Elizabeth Q. Macnamee 
Plaintiff. 

Subscribed and sworn to before me in the District of Co¬ 
lumbia, this 14th day of April, 1949. 

Genevieve M. Foreman 
Notary Public, District of 
Columbia. 

My commission expires Sept. 1, 1952. 

• ••••••••• 
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18 Filed Apr 26 1949 

Exhibit A. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3466 - 47 

Elizabeth Quigley Macnamee, 
v. 

W. Bruce Macnamee. 

Washington, D. C. 

Monday, December 13,1948 

The above-entitled matter came on for trial before Hon¬ 
orable F. Dickinson Letts. 

Appearances: 

Jean Boardman, on behalf of plaintiff. 

Hubert King, on behalf of the defendant. 


Wallace Brnce Macnamee, the defendant, having been 
first duly sworn, was examined and testified as follows: 


Cross examination 

By Mr. Boardman: 


Q. When did you go on your vacation that summer ? A. I 
went to Canada for about ten days. 

Q. When was that, sir? A. That was in the latter part of 
August—no, it was the early part. 

Q. It was the first part? A. That is what it was, yes. 

Q. It was about the first ten days of August, wasn’t it? 
A. Yes. 

Q. That was your vacation, wasn’t it? A. Yes. 

Q. And your wife asked you to take her with you, didn’t 
she, to Canada? A. Yes. I had no vacation for several 






years, and I thought it would he wise if I were to have a 
vacation alone. 

19 Q. She did want to go, didn’t she? A. Yes. 

Q. You wouldn’t let her? A. It was a matter of 
conference. I think it is a good thing for people to be sepa¬ 
rated occasionally. 

Q. Mr. Macnamee, what did you say, it was a matter of 
what? A. Conference between us. 

Q. You thought it was a good thing, you say, to he sepa¬ 
rated occasionally? A. That is the only time we had been 
separated, except that on two trips I had to make to Mexico 
and Central America. 

Q. The summer of 1946, had you and your wife spent 
your vacation together? A. As I recall, the summer of 1946 
she went to Kennebunk Port, Maine, for two months. 

Q. You did not take her with you on your vacation, did 
you? A. I was unable to take a vacation. 

Q. Mrs. Macnamee was very hurt that you would not take 
her to Canada with you, wasn’t she? A. Well, I—I said she 
had had a previous two months vacation the year before, 
and I thought it was even better than a 50-50 break. 

Q. You wanted to get away from her for that period? A. 
I just wanted to get away from work and have a rest, yes. 

Q. When you came back from that vacation your wife 
then almost immediately told you she was through, didn’t 
she? A. Yes. 

Q. If that was the way you were going to treat her she 
wasn’t going to try to make the marriage go any further, 
is that right? A. I said I thought that was a good idea. 

Q. You said you thought that yourself? A. Yes. 

Q. And that was on the 12th of August, is that right? 
A. Yes. 

Q. You, yourself, wanted to separate, didn’t you? A. Yes, 
I did. 

Q. And she asked you on the 12th of August, didn’t she, 
proposed to you that the way to settle this would be for 
you to leave her parents’ home and find somewhere else to 
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live? She did, didn’t she? A. Yes. I tried on two occa¬ 
sions shortly before that to get an apartment. 

20 Q. She told you also, didn’t she, that she wanted 
to make an agreement with yon in the form of a con¬ 
tract to provide for her maintenance in the amount of $150 
per month? A. Yes. 

Q. She also said she didn’t want to have your affairs 
taken through court, isn’t that right? A. I think she did. 

Q. And you refused to do it, didn’t you? A. Yes. 

Q. You also refused to get out of the house, didn’t you? 
A. Oh, no. In fact, she left for a week and I had to get a 
moving man in and assemble all of my goods, books, it was 
quite a job. In fact, some of them are still there. 

Q. On several occasions she told you you would have to 
get out, didn’t she? A. Yes, I understood that. 

Q. She finally left herself, saying she couldn’t stay there 
with you any more, isn’t that right? A. Well, she left. 

Q. And she left a note for you, didn’t she, giving you 
until August 27 as the deadline? A. That is correct. 

Q. She had warned you if you weren’t out of there then 
she would just have to move your things out, hadn’t she. 
A. I took care of that. 

Q. She had told you that, though, hadn’t she? A. Yes. 

Q. She would give you until the 27th to move out of there, 
isn’t that right, hut that if you hadn’t gone by that date 
she would move your things out on the front porch, isn’t 
that right? A. Yes. 

Q. But, notwithstanding that you hadn’t gone on the 
27th, had you? A. It is quite a job single-handed to assem¬ 
ble all of your material in the house, Mr. Boardman. 

Q. Yes, I know. A. As soon as I did I called the Smith 
people and had them come over and we just moved every¬ 
thing out. 
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21 Filed Apr 26 1949 

Exhibit B. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3466 - 47 

Elizabeth Quigley Macnamee, 

Plaintiff, 

v. 

W. Bruce Macnamee. 

Defendant. 

Washington, D. C. 

Monday, December 13,1948 

The above-entitled matter came on for trial before Hon¬ 
orable F. Dickinson Letts. 

Appearances: 

Jean Boardman, on behalf of the plaintiff. 

Hubert King, on behalf of the defendant. 

*••**•*•*• 

The Court: Mr. Boardman, the Court is not satisfied 
with the plaintiff’s case. 

The burden of proof rests upon her to establish by a pre¬ 
ponderance of the evidence the cruelty upon which she re¬ 
lies. The Court thinks she has failed to carry the burden. 

The evidence does show that there were quarrels which 
the Court thinks were more or less trivial in character, and 
that there was some bickering between these parties, per¬ 
haps no more in severity than we find in many homes, but 
usually in the normal home those things occur and are for¬ 
gotten and amount to nothing. 

The physical cruelty has not been well established as to 
any particular. If there was physical cruelty of any kind, 
it is so slight it could not possibly endanger the health of 
this plaintiff. 
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All told, tlie Court thinks the plaintiff’s complaint must 
be dismissed. 

This means that when these people leave this court 
22 room they are still husband and wife. This defen¬ 
dant still owes the same measure of duty toward his 
wife which he did before this suit was instituted and as 
he did from the inception of their married life. 

Only one thing remains for this Court, and that is to con¬ 
sider the request for counsel fees. 


24 Washington, D. C. 

Thursday, June 30,1949. 

A hearing in this case was held before District Judge 
Alexander Holtzoff at 12:10 p. m. 

25 Opinion. 

The Court (Holtzoff, J.): A husband assumes a perma¬ 
nent obligation to support his wife when he marries her. 
He may be relieved of this obligation only on grounds pre¬ 
scribed by law and as a result of a judgment of a court 
of competent jurisdiction. True, the husband is under no 
obligation to help his wife maintain a separate establish¬ 
ment. No husband is under an obligation to support two 
homes, unless, as a result of his own misconduct, a decree 
of a court requires him to do so. 

Let it be assumed for the purposes of this motion argu¬ 
endo that the wife deserted her husband or that she forced 
her husband to leave or that he left at her request. She 
then is in no position to insist on an allowance from her 
husband if the husband has a home for her in which he is 
willing to maintain her. She has a right to return to her 
husband until the situation has reached a stage at which 
the husband is entitled to a divorce and seeks one. 

Here the two-year period has not expired which would 
ripen the alleged desertion into a cause for divorce at the 
behest of the husband. Indeed, if in this case the husband 



had a home to which he was willing to take his wife back, 
was willing to maintain her in that home in the state which 
his financial position warranted, and was willing to resume 
the usual marital relations with her, then I would be in¬ 
clined to say that she is not entitled to separate 
26 maintenance. But he may not in one breath refuse 
to take her hack and provide a home for her and with 
the next breath refuse to pay for her support. The wife 
might become a public charge, especially as she has not 
been working, is not employed, and may find it difficult to 
get employment at this particular time, and in the light 
of the fact that she is no longer very young. 

In the divorce case, it was held by Judge Letts that the 
wife was not justified in creating a separation. The Court 
is bound by that ruling. But if the wife was not justified 
in creating a separation, then the husband is under a duty 
to take her back. To be sure, it is a duty that the Court 
cannot require specific performance of, but if the husband 
refuses to take her back and maintain her in her own home, 
he is under a legal and a moral duty to pay her mainte¬ 
nance. The Court does feel, however, that the wife owes 
a duty to her husband not to create situations which may 
result in embarrassing and unnecessary publicity. If that 
type of situation is created again, the Court would enter¬ 
tain an application to modify the allowance of mainte¬ 
nance pendente lite. However, for the reasons just indi¬ 
cated, the Court is of the opinion that the wife is entitled 
to maintenance pendente lite. 

I am not passing on the question whether she is entitled 
to permanent maintenance by final decree. That will have 
to be determined at the trial. 
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29 Filed Aug 27 1947 

DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT OF 

COLUMBIA 

Civil Action, File No. 3466-’47 
Elizabeth Quigley MacNamee, Plaintiff 

v. 

Wallace Bruce MacNamee, Defendant. 

Plaintiff’s address is 3415 34th Street, N. W., Washing¬ 
ton, D. C. 

Complaint. 

For limited divorce on the ground of cruelty. 

1. Plaintiff has been a domiciled resident of the District 
of Columbia for more than two years next before the com¬ 
mencement of this action. 

2. Plaintiff and defendant were married in Arlington 
County, Virginia, on September 14, 1940. They have no 
children. 

3. Since about January 1,1943, although the parties have 
lived under the same roof, defendant has withdrawn him¬ 
self from normal matrimonial relations with plaintiff and 
has in most respects lived a separate life, and during this 
period he has inflicted upon plaintiff many acts of physical 
and mental cruelty. 

4. The parties have been living in the home of plaintiff’s 
parents, but plaintiff has demanded of defendant that he 
leave said premises. 

5. Defendant is employed as a public relations repre¬ 
sentative by the National Federation of American Shipping 
and is paid a salary of approximately $11,000 a year. Plain¬ 
tiff is unemployed and she has no independent income. 

Wherefore, plaintiff demands judgment for a divorce 
from bed and board, alimony, suit money and counsel fees, 
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and all permanent and temporary relief to which she may 
be entitled. 

Jean M. Boakdman 
Southern Building, 
Washington, D. C. 

Attorney for Plaintiff. 

Upon my oath I state that the above complaint is true. 

Elizabeth Quigley Macnamee, 
Plaintiff. 

Subscribed and Sworn to before me in the District of 
Columbia this 27th day of August, 1947. 

A. Lobaine Hamm 
Notary Public, D. C. 

30 Filed Aug 30 1947 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Elizabeth Q. Macnamee, 3415 34th Street, Northwest, 
Washington, D. C., Plaintiff, 

v. 

W. Bruce Macnamee, 1698 31st Street, Northwest, 
Washington, D. C., Defendant. 

Civil Action File No. 3466-47. 

Answer of Defendant W. Bruce Macnamee. 

Defendant, W. Bruce Nacnamee, for Answer to the Com¬ 
plaint of Plaintiff heretofore filed herein, avers as follows: 

1. He admits the allegations contained in paragraphs 
numbered 1, 2, 4 and 5 of the Complaint except that he 
denies that his salary is $11,000.00 per year but avers that 
it is only the sum of $10,000.00 per year, which, after de¬ 
ductions for Federal Income Taxes, etcetera, nets him, ap¬ 
proximately, only $7,200.00 per year. 
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2. He denies the allegations of paragraph 3 of the Com¬ 
plaint and avers that he has always been a kind and faith¬ 
ful husband; he avers that the true facts leading to the 
present unhappy differences as between the parties hereto 
are more fully and truthfully set forth in the next suc¬ 
ceeding paragraph hereof. 

3. Further answering the Complaint, and each and every 
paragraph thereof, this defendant avers as follows: That 
shortly after their marriage the parties tok up their resi¬ 
dence with plaintiff’s parents, in the home owned by the 
latter at 3415 34th Street, Northwest, Washington, D. C.; 
that this arrangement was made by mutual consent of all 
the parties concerned and for their mutual convenience and 
defendant undertook to and did pay all the household ex¬ 
penses such as food, maid service, gas, telephone and elec¬ 
tric bills; that up until about four years ago plaintiff 

31 and defendant occupied the same bedroom at which 
time plaintiff, of her own volition, moved to a sep¬ 
arate bedroom in the same house, but continued, for a pe¬ 
riod of about two years, to have marital relations with de¬ 
fendant approximately once a week; that about two years 
ago plaintiff, though many times requested by defendant, 
flatly refused defendant any further relations and would 
give no reasonable explanation or excuse therefor. 

That shortly after their marriage plaintiff began to dis¬ 
play a lassitude and neglect in connection with her house¬ 
hold duties, such as refusing to wash the supper dishes on 
the maid’s day off or to mend his socks or sew on lost but¬ 
tons or tidy up the rooms, which conduct did cause defen¬ 
dant to remonstrate with her on numerous occasions; on 
one such occasion plaintiff attacked him with a broom and 
defendant, in self defence, had forcibly to take the broom 
away from her in doing which and in reaching for the 
broom he unintentionally, with his open hand, did strike 
her lightly in the head or face, this being the only occa¬ 
sion when any physical force was used on plaintiff by de- 
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fendant; and even on the said occasion defendant simply 
grabbed the broom and held on until she released it, and 
defendant emphatically avers that he never hit, struck or 
otherwise used any physical force or violence on or against 
plaintiff, except as above set forth, nor did he ever curse 
her or use any other violent or profane language toward 
her. 

He further avers that he has always maintained and sup¬ 
ported plaintiff in a style even beyond that which his means 
justified, and this he is prepared to prove at the trial of 
this cause. 

Defendant further avers, that other than as above set 
forth, his relations with plaintiff have been on a friendly 
basis; they have together entertained their friends at their 
home and gone out together on many occasions, and no 
complaint as to his conduct was ever made to him by plain¬ 
tiff until, to wit, August 12, 1947, when plaintiff informed 
him she wished him to sign a separation agreement drawn 
by her attorney, which also provided, among other 
32 things, that he pay her $150.00 per month for her 
maintenance and support; that when he objected that 
he had done nothing to warrant her taking this action and 
refused to sign, she ordered him to quit and vacate his 
quarters in her parent’s home by 6:00 P. M. o’clock on 
Wednesday, August 27th, 1947. 

Defendant then consulted counsel and at the suggestion 
of the latter, mailed to her by registered mail, the letter, a 
carbon copy of which is hereto attached marked Defen¬ 
dant’s Exhibit “A”, and which, according to the return 
receipt, signed by her, was received by her on August 25th, 
1947; on August 22nd, 1947, defendant was again informed 
by plaintiff that he must leave their home on or before the 
aforesaid time, in the face of which, and even before the 
time limit set by plaintiff had expired, plaintiff filed this 
suit; defendant then quit the premises and took up his 
residence at the address stated in the caption hereof. 
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Defendant is advised by counsel and therefore avers, that 
plaintiff’s conduct toward him, as above set forth, amounts 
in law to a desertion of him on the part of plaintiff, and he 
therefore avers that plaintiff, without any justification or 
excuse, deserted him on, to wit, the 27th day of August, 
1947; and he further avers, by reason of the premises, that 
this Court should deny to plaintiff the relief sought in her 
Complaint, both permanent and temporary. 

W. Bruce Macnamee. 

Hubert G. King 

Attorney for Defendant 
Investment Building 
Washington 5, D. C. 

Phone: Republic 2023 

District of Columbia, ss: 

1, W. Bruce Macnamee, on oath depose and say: That I 
have read the foregoing Answer, by me subscribed and 
know the contents thereof; that the matters alleged therein 
as upon my personal knowledge are true and those alleged 
as upon information and belief I verily believe to be true. 

. W. Bruce Macnamee. 

Subscribed and sworn to before me this 29 day of 
August, 1947. 

John L. Labofish, 

Notary Public, D. C. 
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35 Filed Dec 161948 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Elizabeth Q. Macnamee, 3415 34th Street, Northwest, 
Washington, D. C., Plaintiff, 

v. 

W. Bruce Macnamee, 1698 31st Street, Northwest, 
Washington, D. C., Defendant . 

Civil Action File No. 3466-47. 

Judgment Dismissing Complaint for Limited Divorce, Em¬ 
bodying Findings of Fact and Conclusions of Law. 

This cause having regularly come on for trial before the 
Court, and the Court having heard and fully considered 
all the evidence adduced by both sides, as well as the argu¬ 
ments of counsel representing the respective parties, and 
being fully advised, the Court now makes the following 
Findings of Fact and Conclusions of Law, namely: 

FINDINGS OF FACT 

(a) That upon all the evidence, the defendant, W. Bruce 
Macnamee, is not guilty of inflicting upon the plaintiff, 
Elizabeth Q. Macnamee, the acts of physical and mental 
cruelty as alleged in her Complaint. 

(b) That upon all the evidence, there is no showing that 
the plaintiff’s, Elizabeth Q. Macnamee’s, health was or is 
effected or impaired, or threatened with impairment, by 
any act of physical or mental cruelty inflicted upon her by 
the defendant, W. Bruce Macnamee, and that said plain¬ 
tiff’s health was and is, in fact, not impaired nor threat¬ 
ened with impairment. 
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CONCLUSION OF LAW 

(a) That the plaintiff, Elizabeth Q. Macnamee, is not en¬ 
titled to the relief sought in her Complaint for the reason 
that she has failed to sustain the burden of proof imposed 
upon her by law to prove her case by a preponderance of 
the evidence. 

Wherefore, it is now, by the Court this 15th day of De¬ 
cember, 1948. 

36 Adjudged, Ordered and Decreed; That the Com¬ 
plaint of the plaintiff, Elizabeth Q. Macnamee, here¬ 
tofore filed herein, for a limited divorce from the defen¬ 
dant, W. Bruce Macnamee, upon the ground of cruelty, be, 
and the same hereby is, dismissed, and the relief sought 
in the prayers thereof be, and the same is hereby denied; 
and it is further, 

Ordered; That the defendant, W. Bruce Macnamee, pay 
to the plaintiff, Elizabeth Q. Macnamee, through her attor¬ 
ney, Jean Boardman, Esquire, the sum of Six Hundred 
($600.00) Dollars, as an allowance for her counsel fees here¬ 
in ; and that said defendant pay costs of this suit. 

By the Court: 

F. Dickinson Letts, 

Justice. 

No objection as to form: 


Attorney for Plaintiff. 
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37 Filed Jul 5 1949 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action, File No. 120449 

Elizabeth Quigley Macnamee, Plaintiff, 

v. 

Wallace Bruce Macnamee, Defendant. 

Order Denying Motion for Summary Judgment and Award¬ 
ing Maintenance Pendente Lite. 

This matter having come on for hearing on the motion 
of the defendant for a summary judgment dismissing the 
complaint herein, and upon the motion of plaintiff for main¬ 
tenance pendente lite, it is by the court this 5 day of July, 
1949, 

Ordered: 

1. That the said motion for summary judgment is de¬ 
nied. 

2. That during the pendency of this action or until the 
further order of the court herein, the defendant, Wallace 
Bruce Macnamee, shall pay to the plaintiff, Elizabeth 
Quigley Macnamee, maintenance in the amount of $150.00 a 
month, payable in installments of $75.00 each on the 1st 
and 15th days of each month, the first of said installments 
to be due and payable as of June 1, 1949. 

Alexander Holtzoff, 
Judge. 

Seen 

Hubert G. King, 

Attorney for Defendant. 
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42 Filed Aug 17 1949 

Washington, D. C., 
Thursday, June 30, 1949. 

A hearing on motions in this case was held before Dis¬ 
trict Judge Alexander Holtzoff at 12:10 p. m. 

• • • • * • • • • 

54 Mr. Boardman: Just to have the record in proper 
order, in the even somebody wishes to take an appeal, 

it is understood that the record in the limited-divorce suit 
has been admitted in this case in connection with the sum¬ 
mary judgment? 

The Court: As I understand it, what were admitted were 
admitted were the judgment and the opinion of Mr. Justice 
Letts; that is all. 

Mr. Boardman: I think the whole record should be in, to 
see what the complaint alleged. 

The Court: Oh, yes. I will take judicial notice of the 
file in Civil Action No. 3466-47. When it comes to the tes¬ 
timony, I do not think I have a right to admit that 

55 unless by the consent of both sides. 

Mr. King: It is covered in the affidavits which 
were filed. 

The Court: I can only hear it if both sides consent. 

Mr. Boardman: You may not retry Judge Letts’ case. 
The Court: Exactly. 

Mr. Boardman: The evidence would have bearing only 
as to statements of the parties that would have materiality 
here. That is the only purpose. 

Mr. King: As far as I am concerned, if Your Honor 
please, the pertinent parts of the testimony are all set forth 
either in my affidavits in support of my motion for summary 
judgment or in Mr. Boardman’s opposing argument. 

The Court: I want to say this. Under the rules of evi¬ 
dence, testimony given in a prior action is not admissible. 
I am excluding it unless both sides consent. 
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Mr. King: I will consent to the excerpts from the testi¬ 
mony in the previous trial which are embodied in the affi¬ 
davits both in support of and in opposition to the motion 
for summary judgment. 

• ••••••••• 

68 The Court: So long as he has a home for his wife, 
he cannot he required to support his wife while she is 
living elsewhere. But this man is not willing to do 

69 it, as I understand it. 

Mr. King: That is correct, Your Honor. 

77 Mr. King: (Continuing)—that might have been to 
the benefit of my client. 

My request for admission was Request No. 5: 

“That plaintiff, since August 27, 1947, has refused and 
still refuses to live with defendant as husband and wife.” 
In her answer she denies that: 

“5. Denied. Since August 27,1947, defendant has never 
requested plaintiff to live with him as husband and wife.” 

In view of that, I am asking Your Honor to do this out 
of fairness in the case: that you ask him, or ask me repre¬ 
senting him, whether he is willing to take her back, 

78 and I ask Your Honor to ask her whether she is will¬ 
ing to come back. I think what is fair for one— 

The Court: No. I have to determine whether he is under 
obligation to support his wife elsewhere than in his own 
home, which he would not be if he was willing for her to 
come back home, where she belongs and where he belongs. 

Mr. King: I do not know that this is true, but suppose 
she says, in response to a question from Your Honor, that 
she is willing to come back. I do not know but that maybe 
it might have some effect on this man’s rationalizing of 
this situation. 

The Court: No. He is the one who has refused to sup¬ 
port her. Is there any possibility of reconciliation here? 
Mr. Bang: From my conversations with him, I think 
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not, Your Honor. He feels very deeply, and lie is very re¬ 
sentful about the situation which has been created. 

The Court: I know, but many married people feel resent¬ 
ment at their husbands or wives, or may appear upset. But 
they do become reconciled. This seems to me to be the type 
of case where reconciliation ought to be possible. 

Mr. King: I have always felt it to be my duty to try to 
effectuate a reconciliation. One of the first things I did in 
this case was to try to do that. 

The Court: What do you say, Mr. Boardman? 

Mr. Boardman: I do not know whether or not 
79 reconciliation is possible, simply because the husband 
decided he did not want to live with his wife. Mr. 
King has harped and harped about the way she put him 
out, just ignoring completely the man’s sworn statement 
at the trial that he wanted a separation. But I can state 
this, if there is any doubt about it. I do not think I ought 
to have to do it, but I will. Before I do, I want to say this. 
You do not have before you the picture of the married life 
of the parties that was developed before Judge Letts. 
Judge Letts decided that cruelty was not established, but 
the evidence showed that for a long time—it is alleged in 
this complaint—he lived separately, living in the same 
house. 

This man discontinued sexual relations with his wife long 
before this separation, and over her objection, claiming 
that was not his idea of married life. At last he went 
away on vacation. He did not want this woman. 

But I will state this. I have already stated it and con¬ 
ceded that, as a matter of law, if he would provide a home 
for her and ask her to it, and she would not go, she would 
not be entitled to maintenance. 

I will go one step further. If he will provide a home for 
her that is suitable for her station in life and invite her to 
it, however much she feels it will not work or that they 
will not be happy, she will go because it is her legal duty 
to go. 
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80 The Court: I do hope the parties can come to¬ 
gether. It seems to me that these are people who ap¬ 
parently have instinctive refinement—both of them—and 
perhaps that is the reason they exaggerate trivial incidents 
into something of importance. 

I am going to allow maintenance of $150 a month, but I 
do suggest to counsel for both parties that they try to effect 
a reconciliation. 





